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I. INTRODUCTION 

This case fits an emergent recent pattern in this Court. Parties, frequently consumers, enter 

into transactions in order to procure goods and services that they want and need, which are 

accompanied by written agreements containing clear, unmistakable undertakings to arbitrate 

disputes should they arise. They enjoy the benefits of the goods and services for a long while. Later, 

when they pursue claims that are indisputably within the scope of their undertaking to arbitrate, 

their counsel strategically seek to avoid arbitration, evidently believing that litigation in court is 

tactically advantageous. The Federal Arbitration Act, and more recently the West Virginia Uniform 

Arbitration Act, heavily favor enforcing fundamental agreements to resolve disputes through 

arbitration. Under these statutory expressions of policy, the drumbeat in our case law grows ever 

louder that when the parties have made a valid agreement to arbitrate, this Court, like most modem 

courts, will not sustain artful methods to avoid arbitration. 

Here, the Respondents advance two major arguments to avoid arbitration. First, they 

contend that the Arbitration Agreement's reference to arbitration before the American Health 

Lawyers Association ("AHLA") is an integral and indispensable element of their agreement to 

arbitrate. They argue that this core objective is frustrated now, because a current AHLA 

administrative rule states that the organization will not administer an arbitration unless the 

agreement to arbitrate is set forth in a separate contract, which the instant arbitration provision is 

not. That argument cannot be sustained, because the arbitration agreement contains no language 

stating that administration of the arbitration by the AHLA is mandatory; to the contrary, it merely 

implies that the AHLA is an available forum for arbitration. Under such language, and a line of 

cases in this jurisdiction and elsewhere, administration of the arbitration py AHLA is not integral 
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to the agreement, and if that particular forum is unavailable, the parties or the court may designate 

another forum. See Credit Acceptance v Front, 231 W.Va. 518, 745 S.E.2d 556,569 (2013); Jose 

Evenor Taboada v. AmFirst Insurance Co., 2019 WL 3604613 at 5 (S.D. Miss. 2019); Dean v. 

Heritage Healthcare of Ridgeway, LLC, 759 S.E.2d 727, 733 (S.C. 2014); Meskill v. GGNSC 

Stillwater Greenley, LLC, 682 F.Supp.2d 966,974 (D. Minn. 2012); Reddman v. KPMG LLP, 457 

F.3d 1054, 1059-1060 (9th Cir. 2006). 

The circuit court devised a variation on this theme, holding that the arbitration provision's 

reference to the AHLA Rules was meant to set up a standard by which to measure its enforceability. 

According to the circuit court, since the current AHLA Rules require the arbitration agreement to 

be in a separate contract, that makes the Arbitration Agreement unenforceable in its entirety. That 

position, of course, is supported by no case law here or elsewhere. It is also antithetical to the ever

expanding body of law that heavily favors the enforcement of private agreements to arbitrate. Most 

importantly, the circuit court's analysis is undercut by the fact that the AHLA Rule regarding 

separate agreements did not come into existence until after the parties had entered into their written 

contract. Therefore, it is not plausible that the parties to the contract set up the separate agreement 

requirement as a standard for enforceability. The Respondents address that problem by asking this 

Court to ignore the indisputable fact that at the time the parties entered into their agreement, the 

AHLA Rules did not · contain any such separate agreement requirement. The Court should 

intuitively reject that argument, not only because it is yet another example of an artful effort to 

avoi~ a fundamental agreement to arbitrate disputes, but also because the vintage of the AHLA rule 

on separate agreements did not even become relevant until the circuit court introduced its reasoning 

into the case. 
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Next, the Respondents contend that Petitioner did not invoke arbitration early enough, and 

waived arbitration by participating in litigation. That argument ignores that the Respondents elected 

to sue Petitioner precisely because it was a non-party to the Arbitration Agreements, and until this 

Court rendered its decision in Bluestem Brands, Inc., v. Shade, 239 W.Va. 694, 805 S.E.2d 805 

(2010), it was not clear in West Virginia that a non-party to an arbitration agreement had standing 

to compel arbitration. After the Bluestem decision, Petitioner sought leave to amend its Answer to 

assert mandatory arbitration. The Respondents made their waiver argument then too, but by 

granting leave to amend the trial court implicitly found that the defense had not been waived. The 

Respondents' effort to argue a strategic way around arbitration should be refused. 

II. REPLY 

The Respondents do not dispute that the underlying claims fall squarely within the embrace 

of the subject arbitration agreement. The issue sub judice therefore distills to whether a valid 

arbitration agreement exists. State ex rel. TD Ameritrade, Inc. v. Kaufman, 225 W.Va. 250, 692 

S.E.2d 293 (2010). This Court should enforce the signed, written arbitration agreement. 

A. The Plain Language Of The Arbitration Agreement Is Clear And Unambiguous And 
Must Be Enforced 

It is horn book law that the best evidence of contracting parties' intentions is the language 

of the agreement itself, and that clear and unambiguous contract language is to be given its full 

effect. Syl. pts. 1 and 3 of Cotiga Dev. Co. v. United Fuel Gas Co., 147 W.Va. 484, 128 S.E.2d 626 

(1962); Ascent Res.-Marcellus, LLC v. Huffman, 851 S.E.2d 782, 788 (W.Va. 2020). In West 

Virginia as elsewhere, that principle applies with particular vigor in regard to agreements to 

arbitrate, which are to be given full force and effect. See Home Inspections of VA and WV, LLC v. 

Hardin, 852 S.E.2d 240,245 (W.Va. Nov. 19, 2020); At!. Credit & Fin. Special Fin. Unit, LLC v. 
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Stacy, 2018 WL 5310172 (W.Va. Oct. 26, 2018); Parsons v. Halliburton Energy Servs., Inc., 237 

W.Va. 138, 146, 785 S.E.2d 844, 852 (2016); Salem Int'! Univ., LLC v. Bates, 238 W.Va. 229,235, 

793 S.E.2d 879, 885 (2016) (quoting, Local Div. No. 812 v. Transit Auth., 179 W.Va. 31, 34-35, 

365 S.E.2d 76, 79-80 (1987)); see also, New v. Gamestop, Inc., 232 W.Va. 564 at 572, 753 S.E.2d 

62 at 70 (2013), (quoting, State ex rel. Johnson Controls, Inc. v. Tucker, 229 W.Va. 486,494, 729 

S.E.2d 808, 816 (2012)}. 

Here, the contract language evincing an agreement to arbitrate could not be clearer. The 

Residency Agreement states that the claims "shall be settled exclusively by binding arbitration as 

set forth in Section X.D. below," and that the Respondents "agree to arbitrate disputes by signing 

this Agreement."1 There is no ambiguity whatsoever, and the trial court correctly so found. A.1393 

("Those provisions are clear that the types of issues brought by Plaintiffs ( complaint and amended 

complaint) would be subject to arbitration. Without more, the inquiry would end there."). The 

Respondents bear the burden of setting the clear arbitration agreement aside,2 and their Brief takes 

several different tacks in an effort to do so. None is availing. 

1. AHLA Rule 2.1 Was Not, And Could Not Have Been, An Internal Standard Of 
Validity That The Parties "Adopted" Or "Incorporated" Into Their Agreement 

The primary thrust of the Respondents' argument of course centers on ARLA Rule 2.1, 

which was not enacted by the ARLA until 2019, well after the subject Residency Agreements were 

entered into. The newly enacted Rule provides that the ARLA cannot hear the underlying dispute 

because the arbitration provision is not contained in a separate agreement. The Respondents posit 

1 A.0779. 
2 "[O]nce primafacie evidence of the agreement has been presented, the burden shifts to the party seeking 
to avoid the agreement." State ex rel. Troy Grp., Inc. v. Sims, 852 S.E.2d 270, 276 (W.Va. 2020), quoting, 
Employee Resource Group, LLC v. Collins, No. 18-0007, 2019 WL 2338500 at *2 (W.Va. June 3, 2019) 
(Memorandum Decision), citing, Louisville Peterbilt, Inc. v. Cox, 132 S.W.3d 850, 857 (Ky. 2004). 
{L0834346.2 ) 4 



that because the arbitration provision states that arbitration is to be conducted "in accordance with" 

AHLA Rules, the agreement "incorporates" Rule 2.1 and is therefore invalid in the first instance.3 

The Respondents' effort to avoid a straightforward application of the agreement to arbitrate fails. 

A faithful reading of the arbitration provision reveals that it does not by its terms "adopt" 

or "incorporate" any AHLA Rules at all.4 The Respondents cite two clearly distinct cases, Magnolia 

Healthcare, Inc. v. Barnes ex rel. Grigsby, 994 So.2d 159 (Miss. 2008) and Rudolph v. Manor 

Estates, Inc., 2019 WL 2121293 (N.M. Ct. App. 2019), both of which involved arbitration 

agreements that expressly stated that the AHLA Rules were "hereby incorporated into this 

agreement." By contrast, the agreement in this case is completely devoid of any such language.5 

Instead it merely says that arbitration is to be conducted "in accordance with" the AHLA Rules. 

Courts considering that precise language have roundly recognized that neither incorporates the 

Rules nor precludes arbitration in other forums. Jose Evenor, supra; Dean, supra; Meskill,supra; 

Reddman, supra. 

But Magnolia and Rudolph - and for that matter all of the cases relied upon by the 

Respondents - are inapposite for another much more fundamental reason: none of those cases 

involved a Rule that did not even exist when the arbitration agreement was entered into. In 

Magnolia, a nursing home's admissions agreement contained an arbitration provision stating tliat 

the AHLA Rules "are hereby incorporated into this agreement ... " Id at 161. The AHLA Rules in 

effect at the time the agreement was executed provided that the AHLA would only administer a 

3 The Respondents' Statement of the Case intimates that the circuit court voided the arbitration provision for 
additional reasons beyond the fact that it was not set forth in a separate agreement, see Respondents' Brief, 
p. 2, but that was in fact the sole basis discussed by the lower court. A.1394. 
4 See Respondent's Brief, pp. 14, 15, 25-27. 
5 A.0798. 
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claim if the agreement to arbitrate was entered into "after the injury has occurred." Id. at 162. The 

arbitration agreement, however, was entered into prior to the injury. The Court therefore had no 

trouble concluding that "[i]t is undisputed that the parties did not agree to arbitrate the claim after 

the injury occurred, as required by the rules which were incorporated into the admissions 

agreement. .. " Id. at 162. Likewise, in Rudolph, an arbitration provision contained within a nursing 

home's admission agreement stated that the AHLA Rules were "hereby incorporated into this 

agreement." Id. at 1-2. The AHLA Rules existing at the time the agreement was made, however, 

contained requirements that the agreement did not meet. On that basis, the Court ruled that the 

agreement violated standards it had expressly "incorporated." Id. at 7-8. 

Here, by stark contrast, Rule 2.1 cannot possibly have been incorporated into the arbitration 

agreement as a "stated standard" to govern its efficacy, because Rule 2.1 did not even exist when 

the arbitration agreement was entered into. It is black letter law that the intent of the parties governs 

the substance of their agreement, and "[i]t goes without saying that the intent of the parties sought 

to be reached is [the] intent existing at the time the contract was made." Bruen v. Thaxton, 126 

W.Va. 330,340, 28 S.E.2d 59, 64 (1943). As such, a contract "will be interpreted and construed as 

of the date of its execution." Ascent, supra at 787, citing Syl. pt. 2, Oresta v. Romano Bros., Inc., 

137 W.Va. 633, 73 S.E.2d 622 (1952). When the instant agreement was signed, Rule 2.1 did not 

exist. The circuit court's conclusion that an after-enacted Rule became a "stated standard" that the 

parties intended to incorporate into their agreement is indefensible. A.13 94. 

The Respondents' unsuccessful effort to distinguish State ex rel. U-Haul Co. of W. Va. v. 

Zakaib, 232 W.Va. 432, 752 S.E.2d 586 (2013) actually serves to make the point well. The 

Respondents note that in U-Haul, an arbitration provision in a rental contract was determined to be 
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unenforceable because it appeared in an addendum that was not provided to the customer until after 

the rental contract was already executed.6 The Respondents argue that "[t]he AHLA Rules of 

Procedure are publicly available and are not, in contrast to the U-Haul addendum, in the control of 

one ·party and only shared with the other party after the primary agreement is executed." Id. The 

Respondents continue: "In fact, the arbitration provision here provides precise information to both 

contracting parties enabling them to ascertain the content of the incorporated rules ... " Id. at pp. 26-

27. That could not be further from the truth. Rule 2.1 did not exist when the Residency Agreements 

were executed! The notion that the contracting parties had "precise information" that would have 

"enabled them to ascertain the content of the incorporated rules" is simply wrong. This case is 

distinct from U-Haul only insofar as it is much more clear. 

2. This Court Should Consider The Versions Of The AHLA Rules That Existed At 
The Time The Agreements Were Executed In Order To Properly Decide This Case 

Because it is so readily apparent that the parties could not adopt a "stated standard" that did 

not exist at the time the contract was made, the Respondents strategize to keep this Court from 

considering the prior version of the Rules. The Respondents complain that the prior Rules were not 

made a part of the record below. The Respondents would have the Court remain willfully blind to 

the fact that the applicable Rules were amended in 2019, and they would have the case decided 

under a knowingly incorrect standard. That effort must be rejected. 

At the outset, it must be noted that there was no reason to cite the prior ARLA Rules in the 

court below, since the Respondents made no argument below that turned on the substance of the 

Rules in effect at the time the arbitration agreements were made. Rather, in the court below the 

Respondents argued that at present the ARLA is an unavailable forum to arbitrate this dispute -- a 

6 See Respondents' Brief, p. 26 (citing U-Haul at 444). 
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fact which the Petitioner does not dispute - and the Respondents merely contended that because the 

AHLA is presently unavailable, the arbitration agreement could not be enforced. A.0869 (The 

Respondents argued that "[t]he arbitration provision in Plaintiffs' residency agreements facially 

prohibits arbitration of their claims"). In fact the Respondents continue to advance that 

unavailability argument. See Respondents' Brief, "Summary Of The Argument," p. 10 ("First, due 

to the failure of the agreement to comply with the sp.ecific dictates of Rule 2.1 of AHLA's Rules of 

Procedure, the parties' chosen forum, the AHLA, would not accept the case. Second, no alternative 

forum could properly accept the case because any substitute arbitrator would be required to apply 

the AHLA rules the parties unequivocally incorporated into the arbitration provision, rendering any 

arbitral forum unavailable.") ( emphasis in original), p. 27 ("As Respondents argued below, the 

unavailability of the AHLA as the selected arbitral forum renders the provision unenforceable."). 

The distinct notion that Rule 2.1 constitutes an internal "stated standard" of the arbitration 

provision's efficacy in the first instance is a completely different concept that was neither briefed 

nor argued below, but rather first emerged in the circuit court's order denying arbitration.7 

Chancellor cannot be foreclosed from apprising this Court of a clearly material amendment to the 

AHLA Rules that only became germane by virtue of the lower court's ruling. 

But in addition, to the extent the Respondents are contending that Chancellor waived its 

right to bring the amendment of the Rules to this Court's attention, that is mistaken. Chancellor 

tenaciously argued below that notwithstanding the existence of Rule 2.1, the arbitration agreement 

7 The Respondents concede that the circuit court did not refuse to enforce the arbitration provision on the 
basis that the AHLA was unavailable, but rather on the grounds of a purported internal standard of the 
agreement's efficacy. Respondent's Brief, p. 12 ("Although the circuit court did not deny Petitioner's Motion 
to Compel Arbitration for this precise reason, the unavailability of the AHLA as the parties' chosen arbitral 
forum is an alternative basis to affirm the circuit court's order."). 
(L0834346,2 l 8 



is valid and must be enforced. The Respondents' suggestion that the "issue has not been raised 

below'' is simply untrue. 8 The Respondents confound "issues" that have clearly been preserved, 

with lines of argument in support of the parties' positions. See Yee v. City of Escondido, 503 U.S. 

519, 534 (1992) (" .... [a] party can make any argument in support of [a] ... claim; parties are not 

limited to the precise arguments they made below .... Petitioners' arguments .... are not separate 

claims. They are, rather, separate arguments in support of a single claim .... "). The Respondents 

falsely analogize the ARLA Rules to "parol evidence" that cannot be cited in this Court unless 

introduced below. That is akin to arguing that the Petitioner cannot discuss relevant case law unless 

it was cited below. That is not the law. See State v. Jason H, 215 W.Va. 439,446,599 S.E.2d 862, 

869 (2004) (J. Davis dissenting) (" ... our law (like that of other jurisdictions) supports the 

recognition that citing authority in support of a legal argument is not necessarily the same thing as 

raising legal arguments in the first instance ... " citing, Tracy v. Cottrell, 206 W.Va. 363, 371 n.4, 

524 S.E.2d 879, 887 n.4 (1999) ("[T]his Court has never held that failing to produce legal authority 

for an objection at trial, in and of itself, constitutes waiver of the issue for appeal purposes"). 

Moreover, even if the content of the prior Rules were "evidence," this Court may take 

judicial notice of it.9 The Pennsylvania Superior Court has taken judicial notice of various versions 

8 Respondents' Brief, p. 21 (citing Whitlow v. Bd of Educ. of Kanawha Cy., 190 W.Va. 223,226,438 S.E.2d 
15 (1993)). 
9 This Court has held that even where an appellate exhibit is not part of the trial court record it will 
nonetheless have evidentiary value if "it is subject to judicial notice under Rule 201 of the West Virginia 
Rules of Evidence." Powderridge, supra at 884 n.16. W.Va.R.E. 201 provides in pertinent part: 

{L0834346.2 } 

(b) KINDS OF FACTS THAT MAY BE JUDICIALLY NOTICED. The court 
may judicially notice a fact that is not subject to reasonable dispute because it; ... 

(c) 

(2) can be accurately and readily determined from sources whose accuracy 
cannot reasonably be questioned. 

TAKING NOTICE. The court: 
(1) may take judicial notice on its own; or 
(2) must take judicial notice if a party requests it and the court is supplied with 

the necessary information. 
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of the ARLA Rules based upon their publication on the AHLA website. In Saltzman v. Thomas 

Jefferson Univ. Hosp., Inc., 166 A.3d 465 n.6 (Pa. Super. 2017), an arbitration agreement dated 

August 1, 2014 stated that the arbitration was to be governed by the AHLA Rules then in effect. 

The Court noted that, 

Here, the record contains a portion of the 1991 ARLA Rules, which were revised 
in May 2012 ... However, we take judicial notice of the fact that the ARLA Rules 
were subsequently revised effective April 7, 2014, which predated the parties' 
August 1, 2014 agreement. See ARLA Rules (eff. April 7, 2014), available at 
https :/ /www.healthlawyers.org/ dr/SiteAssets/Lists/ drsaccordion/EditF orm/Rules 
%20Effective%20April%207.pdf. Therefore, because the 2014 ARLA Rules 
would apply to the instant arbitration, we cite the 2014 version of the Rules above. 

Id. at n.6. This Court should likewise consider the prior versions of the AHLA Rules to properly 

decide this case. 10 

Finally, to bolster their contention that the old Rules constitute "parol evidence" which the 

Court should not consider, the Respondents mischaracterize Chancellor's argument as contending 

that the arbitration provision is ambiguous. 11 That is not Chancellor's argument. Nor could it be. 

The plain language of the arbitration agreement is clear and unmistakable. The Respondents agreed 

to arbitrate. The fact that Rule 2.1 did not exist at the time the agreement was made merely rebuts 

the lower court's erroneous conclusion that it was part and parcel of the parties' agreement. That 

conclusion is obviously ·not only wrong, but impossible. 

3. The Draftsman Of The Agreement Is Immaterial Since The Contract Language 
Is Clear 

10 These materials are publically available on the AHLA website: 
https://www.americanhealthlaw.org/dispute-resolution-services/arbitration/rules-of-procedure-for
arbitration. 
11 See Respondents' Brief, pp. 20, 23. 
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The Respondents devote several pages of their Brief to a discussion of whether Chancellor 

drafted the agreement, stating that Chancellor's Brief "repeatedly refers to the 'drafter' of the 

arbitration provision in the third person, presumably to create the impression that the signatory to 

the Agreement, rather than Petitioner, drafted the provision."12 The Respondents misunderstand 

Chancellor's Brief. Chancellor assigns no importance to who drafted the agreement. Rather, the 

relevant issue is when the agreement was drafted. Specifically, the agreement was made prior to 

the AHLA's amendment of its Rules to include Rule 2.1. The identity of the draftsman is 

immaterial. And since the agreement is clear and unambiguous, any allusion the Respondents might 

be making to the doctrine of contra proferentem is misguided, since as the Respondents concede 

that rule of contract construction only applies where the contract language is ambiguous in the first 

place. Nisbet v Watson, 162 W.Va. 522, 530, 251 S.E.2d 774, 780 (1979) ("It is well settled that 

any ambiguity in a contract must be resolved against the party who prepared it."). 13 

4. Unavailability Of The AHLA Does Not Foreclose An Alternate Forum From 
Administering The Arbitration 

The Respondents argue that ARLA Rules 2.1 and 2.4 would require not only the ARLA, 

but any arbitrator, to terminate an arbitration of the instant dispute because the arbitration agreement 

is not set forth in a separate agreement. Even if true, that has no bearing on whether a valid 

agreement to arbitrate exists in the first instance, which again is the sole issue before this Court. 

But the premise of the Respondents' argument is also incorrect. Rules 2.1 and 2.4 are purely 

adniinistrative rules that govern only arbitrations adjudicated hy the ARLA; by their title those 

12 Respondents' Brief, pp. ·2-4. 
13 Respondents' Brief, p. 11 (document construed against draftsman "if an ambiguity exists"). 
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Rules administer "Filing A Claim" with that entity.14 Another arbitrator besides AHLA would not 

-- and could not -- be required to enforce those administrative Rules. Rule 2.1, for instance, requires 

a party to "complete and submit the claim form on the AHLA web-site" and "pay the applicable 

fees listed in Exhibit 3," which is the AHLA fee schedule. 15 Obviously that administrative Rule 

does not and could not apply where the AHLA is not administering the claim. And, Rule 2.4 itself 

expressly contemplates that even where the AHLA terminates an action due to the agreement's 

failure to comply with Rule 2.1, nonetheless "the parties may arbitrate in another forum if their 

agreement so provides or if they otherwise agree." If "another forum" were likewise required to 

terniinate the action for failure to comply with Rule 2.1, then that provision of Rule 2.4 would be 

utterly nonsensical. 16 The Respondents accuse Chancellor of attempting to "pick and choose which 

of the AHLA Rules" to apply; 17 but that is simply not the case. Chancellor readily concedes that 

Rules 2.1 and 2.4 would foreclose the AHLA from administering the arbitration, and would require 

the AHLA to terminate proceedings without prejudice to refile in an alternate arbitral forum. That 

is following the Rules as written. 

If application of Rule 2.1 did have the practical impact ascribed to it by the Respondents 

and precluded arbitration not only by the AHLA but anywhere it would represent a clear overreach 

by the AHLA well beyond the scope of that entity's authority. Rule 2.1 is the only basis even argued 

by the Respondents to void the arbitration agreement, and it was enact~d years after the agreement 

' 14 See AHLA Rules of Procedure for Consumer Arbitration, Section 2: "Filing a Claim" (eff. September 15, 
2019). 
15 A.0972. 
16 The alternate arbitral forum would naturally only utilize the AHLA rules concerning the administration of 
the arbitration set forth in Sections 5-7 which pertain to matters concerning discovery, motions, subpoenas, 
the exchange of information and specific rules dealing with the hearing process itself. A.0981-0987. 
17 Respondents' Brief, pp. 11-12. 
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was made. The AHLA is not free to enact an internal operating Rule which would in substance 

vitiate an existing agreement to arbitrate that both state and federal law would absolutely enforce.18 

The-AHLA may elect which disputes it will and will not adjudicate, but it has no power to adopt a 

Rule that would in practical effect void an otherwise valid and enforceable arbitration agreement. 

Because Rule 2.4 on its face contemplates arbitration in another forum, the Respondents 

state that " [ t ]he simple fact is that Petitioner's arbitration provision does not provide for an alternate 

forum ... " Respondents' Brief, p. 19 ( emphasis in original). That misses the point. The circuit court 

itself correctly acknowledged that "the agreement does not require the [ AHLA] organization to 

administer the arbitration," going as far as to say that the court "does not understand Plaintiffs' 

argument to raise that issue." A.1394. The lower court presumably did so in recognition of well

settled law that unless the choice of a designated forum is an integral part· of the agreement to 

arbitrate, then the court should simply appoint a different arbitrator where the chosen forum is 

unavailable. See Petitioner's Brief, pp. 32-34, citing Credit Acceptance, supra at 569. And finally, 

the law is also clear that where the agreement includes no language demonstrating the parties' intent 

that a given forum is integral, and instead states only that arbitration shall be conducted "in 

accordance with" a given forum's rules, then the chosen forum should be regarded as merely an 

ancillary logistical concern and a substitute forum should be appointed. See Petitioner's Brief, pp. 

35-36, citing Jose Evenor, supra at *5; Clerk v. Cash Central of Utah, LLC, 2011 WL 3739549 at 

18 See TD Auto Fin. LLC v. Reynolds, 243 W.Va. 230, 842 S.E.2d 783, 787 (2020) ("[T]he issue of whether 
an arbitration agreement is a valid contract is a matter of state contract law and capable of state judicial 
review." (emphasis in original)); GameStop, supra at 572 ("The FAA 'places arbitration agreements on an 
equal footing with other contracts, and requires courts to enforce them according to their terms.'"); 9 U.S.C. 
§2, Section 2 of the Federal Arbitration Act. 
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*6 (E.D. Pa. 2011); Reddman, supra at 1060; Dean, supra at 733; Meskill, supra at 974. The 

Respondents cannot carry their burden of demonstrating that selection of the AHLA was integral. 19 

To counter this settled jurisprudence, the Respondents rely upon inapposite decisions 

dealing with the enforcement of mandatory jurisdictional forum-selection clauses in garden variety 

contracts. For example, the Respondents cite Caperton v. A.T. Massey Coal Co., 225 W.Va. 128, 

143, 690 S.E.2d 322, 334 (2009). The case is clearly distinct. In Caperton, the contract required 

that any lawsuits "shall be filed in 'the Circuit Court of Buchannan County, Virginia.'" The Court 

concluded the language was mandatory, rather than permissive. Here, by contrast, while the 

agreement states that "any arbitration shall be conducted in Cabell County, West Virginia," it 

requires only that it be conducted "in accordance with" the AHLA Rules. It conspicuously does not 

say the arbitration "shall be conducted by the AHLA." Again, courts construing the "in accordance 

with" language have readily acknowledged this distinction. Jose Evenor, supra; Dean, supra; 

Meskill, supra; Reddman, supra. 

The point is made clear by Grant v. Magnolia Manor-Greenwood, Inc., 678 S.E.2d 435 

(S.C. 2009), a decision relied upon by the Respondents. Unlike the language contract here, the the 

arbitration agreement in Grant provided that all disputes between the parties "shall be resolved by 

binding arbitration administered by the National Health Lawyers Association (the "NHLA ")." Id. 

at 437 ( emphasis added). The case is clearly distinguishable, as the arbitration provision sub Judice 

does not say that arbitration "shall be administered by the AHLA." The provision states only that 

the arbitration would be conducted "in accordance with" the AHLA Rules. Nor does Rudolph, supra 

aid the Respondents, since the arbitration provision in that case specifically incorporated the AHLA 

19 State ex rel. Troy, supra at 276. 
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Rules, which were therefore deemed to be integral to the arbitration agreement. Id. at 8.20 As 

discussed above, the instant agreement does not do so. Finally, Shotts v. OP Winter Haven, Inc., 83 

So.3d 458 (Fla. 2011) is of no relevance. Shotts addressed whether a clause in an arbitration 

agreement precluding an award of punitive damages was severable from the remainder of the 

arbitration agreement, which provided that the arbitration would be conducted in accordance with 

ARLA Rules. Id. at 4 78. That issue is obviously not before this Court. 

Contrary to the trial court's erroneous conclusion, the agreement can be "enforced as 

written".21 Under West Virginia law, it must be.22 

B. The Respondents Cannot Sustain Their Burden Of Demonstrating That Chancellor 
Waived Arbitration 

Chancellor did not waive arbitration, and the Respondents should be estopped from so 

contending. The gravamen of the Respondents' lawsuit is that their decedents were allegedly misled 

as to the care and services they contracted for. Yet the Respondents elected not to sue the 

owners/operators of the facilities with whom they contracted. With full knowledge of the existence 

of arbitration provisions within the Residency Agreements, the Respondents elected instead to sue 

in court against Chancellor, a nonsignatory to the Residency Agreements with whom the 

Respondents had no direct dealings at all. Although Chancellor introduced defenses in its First 

Amended Answer suggesting that the owners/operators were the proper defendants or at least 

20 The Rudolph Court also incidentally decided to apply the 2014 ARLA Rules that were in effect when the 
arbitration agreement was made, despite that the ARLA Rules were subsequently amended twice. Id. at 3, 
n.l. 
21 A:01394. "In accordance with" the ARLA Rules, where Rule 2.1 prohibits the ARLA from hearing a 
given dispute, that finding "shall not be considered a determination on the validity of the arbitration 
agreement, and the parties may arbitrate in another forum if their agreement so provides or if they otherwise 
agree." See ARLA Rule 2.4. In other words, where the ARLA will not hear a matter, the ARLA Rules 
themselves acknowledge that another forum may do so. 
22 Hardin, supra; Stacy, supra. 
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necessary parties, they were never joined. While there were multiple allegations in the First 

Amended Complaint referencing aspects of the Residency Agreements, 23 the Residency 

Agreements were neither precisely identified nor appended as exhibits. Thus, not only was the case 

structured in such a way as to obscure arbitrability, but it seemed deliberately so. The Respondents 

should be estopped from now asserting that Chancellor waived arbitration by engaging in litigation 

conduct. 

Estoppel aside, the Respondents cannot sustain their "heavy burden" of demonstrating 

waiver. Dean, supra at 387-88 at 736. West Virginia case law clearly places the burden of proving 

waiver of arbitration on the party asserting it. "To establish waiver of a contractual right to arbitrate, 

the party asserting waiver must show that the waiving party knew of the right to arbitrate and either 

expressly waived the right, or, based on the totality of the circumstances, acted in consistently with 

the right to arbitrate through acts or language." Syl. pt. 6, Parsons, supra at 850. 

"To effect a waiver, there must be evidence which demonstrates that a party has 

inte:µtionally relinquished a known right. .. There must be first, the existence of the right; second, 

knowledge of the existence of such right; and third, voluntary intention to relinquish." Parsons, 

supra at 850, citing Hoffman v. Wheeling Sav. & Loan Assn., 37 S.E.2d 725, 735 (1950). A waiver 

may be expressed or it may be inferred from actions or conduct, but all the attendant facts, taken 

together, must amount to an intentional relinquishment of a known right, in order that a waiver may 

exist. Parsons, supra at 850, citing Blue v. Hazel-Atlas Glass Co., 147 S.E. 22, 25-26 (1929). 

[T]he FAA requires courts to resolve "any doubts concerning the scope of arbitrable 
issues .. .in favor of arbitration, whether the problem at hand is the construction of 

23 See e.g., ,I20, A.0036 (referring to "Form Admission Contracts"); ,I35, A.0040 (quoting from the 
"Resident's Uniform contract"); ,I45, A.0043-44 (referring to "its form contract"); ,I63, A.0047-48 
(describing the fee structure charged for Ms. McGraw's care and service); ,I74, A.0050 (describing the 
charges for Ms. Rogers' care and service). 
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the contract language itself or an allegation of waiver, delay, or a like defense to 
arbitrability. Moses H; Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 
24-25, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983) (emphasis added). Thus, there is a 
presumption against finding a party has waived its right to compel arbitration, E. 
Dredging & Constr., Inc. v. Parliament House, L.L.C., 698 So.2d 102, 103 (Ala. 
1997), and a 'party seeking to prove a waiver of a right to arbitrate carries a heavy 
burden .... ' 

Dean, supra at 387-88, at 736, citing Blue Cross Blue Shield of Alabama v. Rigas, 923 So.2d 1077, 

1093 (Ala. 2005); accord Green Tree Fin. Corp.-Alabamav. Randolph, 531 U.S. 79,121 S.Ct. 513, 

148 L.Ed.2d 373 (2000). That coincides with the general principle that once a party makes an initial 

showing of the existence of an agreement to arbitrate, "the burden shifts to the party opposing 

arbitration to put the making of that agreement in issue." Reynolds, supra at *15 (J. Jenkins, 

dissenting) ( emphasis in original). The party seeking to avoid an arbitration agreement has the 

burden "to produce sufficient evidence to overcome it." Collins, supra, at * 5; see also Hines v. 

Overstock.com, Inc., 380 Fed.Appx. 22, 24 (2d Cir. 2010) (the party "seeking to avoid arbitration 

generally bears the burden of showing the agreement to be inapplicable or invalid.") citing 

Harrington v. At!. Sounding Co., Inc., 602 F.3d 113, 124 (2d Cir. 2010)). 

Chancellor, as a nonsignatory, had no established right to demand arbitration until October 

2017, when this Court decided issued its decision in Bluestem, supra. Any prior litigation activity 

by Chancellor clearly was not inconsistent with a right to arbitration, as no such right existed before 

that time.24 On July 14, 2017, Chancellor filed a Supplemental Motion for Leave to Amend Answer 

24 The Respondents contend that prior to the Bluestem decision, this Court previously recognized the right 
of a nonsignatory to an arbitration agreement to demand arbitration against an unwilling signatory, citing 
Chesapeake Appalachia, LLC v. Hickman, 236 W.Va. 421, 781 S.E.2d 198 (2015). The Respondents' 
analysis of Hickman is inaccurate, as the case only dealt with whether a willing signatory to an arbitration 
agreement could enforce the agreement against an unwilling nonsignatory. This Court determined that under 
certain circumstances, a signatory may bind a nonsignatory to an arbitration agreement under contractual 
theories of (1) incorporation by reference; (2) assumption; (3) agency; (4) veil-piercing/alter ego; and (5) 
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to raise arbitration as a defense, 25 but contrary to the Respondents' assertion, that does not 

demonstrate that Chancellor had knowledge of its right to arbitrate at that time. Rather, the motion 

was filed as part of Chancellor's litigation strategy to join Beckley Health Partners, which is the 

owner/operator of the facility and signatory to the Residency Agreements, and to then invoke the 

arbitration provision.26 Not until several months later did this Court decide Bluestem, giving 

Chancellor the right to invoke arbitration despite being a nonsignatory. It is clear that Chancellor 

did not waive any rights, let alone do so knowingly. Once this Court conclusively announced in 

Bluestem that a nonsignatory had an affirmative legal right to enforce the arbitration provision, 

Chancellor immediately invoked the arbitration provision by filing a supplement to Chancellor's 

Supplemental Motion for Leave to Amend the Answer on December 29, 2017. A.0541. 

The Respondents argue that since Chancellor raised arbitration in the Kelley27 case, 

Chancellor was aware of its right to enforce the arbitration provision. That assertion lacks merit, as 

Chancellor was not the sole defendant in the Kelley case. Beckley Health, the owner/operator of 

The Greystone and the signatory to the Residency Agreement, was also a defendant. Hence a motion 

to compel arbitration was filed by the defendants collectively, including Beckley Health. A.0807-

0861. That was entirely consistent with Chancellor's pre-Bluestem approach in this case. 

estoppel. Id. at 217. The Court's holding was thus limited to the issue of whether a signatory could bind a 
nonsignatory to an arbitration agreement under the above theories. 
25 A.0223-232. 
26 Chancellor raised the issue of Respondents' failure to name Beckley Health Partners as a defendant in 
Chan:cellor's Amended Answer to Plaintiffs' Amended Complaint. A.0062-87. Attorney Levicoff thereafter 
entered his appearance in this matter as co-counsel with Susan Snowden in February of 2017, and Chancellor 
left the decision to Mr. Levicoff as to whether arbitration could be asserted by Chancellor, a nonsignatory to 
the Residency Agreements. Chancellor certainly did not intend to waive arbitration had it applied. See 
Michael Depaola Declaration at ,i3, A.13 72-13 7 4. Attorney Levicoff filed an Amended Answer in which he 
raised defenses to the effect that Respondents' claims were not asserted against the proper party and should 
have been asserted against Beckley Health, and a plan was developed that once Beckley Heath became a 
Defendant in the case, the arbitration provision would be invoked. A.1373. 
27 Kelley v Beckley Health Partners, Ltd, et al., Civil Action No.: 14:618H (Raleigh County Oct. 10, 2014). 
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Parsons acknowledges that under some circumstances, a party with a known right to 

arbitration may impliedly waive that right by actively participating in litigation. But Parsons was a 

different case. In Parsons there was no question about who was signatory to the arbitration 

agreement. Moreover, it was quite clear that the defendant was fully aware of its unqualified right 

to arbitrate, because the defendant had asserted the arbitration agreement in its first court filing. 

Unlike this case, an arguable right to enforce the agreement to arbitrate did not have to be gleaned 

from a judicial decision. Even then, this Court found nothing in the record to suggest that the 

defendant expressly waived its right to arbitrate, or impliedly waived its right to arbitration, by 

participating in the litigation. Id. at 854-855; see also Cabot Oil & Gas Corp v. Beaver Coal Co., 

2017 WL 5192490 (W.Va. Nov. 9, 2017) (Memorandum Decision).28 

Given the absence of any decision of this Court finding that a party impliedly waived its 

right to arbitration as a result of litigation conduct, the Respondents rely upon In re Mirant Corp., 

613 F.3d 584 (5th Cir. 2010). That reliance is misplaced, as Mirant bears no resemblance to the 

instant circumstances. There, the defendant was a signatory to an agreement containing an 

arbitration provision and therefore knew of its right to arbitration. The defendant asserted the right 

to arbitration in its initial answer. The defendant then went on to file multiple dispositive motions 

over an 18-month period during which it obtained a partial dismissal with prejudice. Only at that 

point did the defendant move to compel arbitration, and the court ruled that arbitration had been 

waived. The instant matter presents an entirely different scenario. Chancellor is not a signatory to 

28 In Cabot Oil, supra, the case had been pending for eight years and the defendant had filed pleadings, 
motions and a motion to dismiss raising arbitration. This Court held that the defendants had not engaged in 
conduct inconsistent with their right to arbitration. This Court stated "Our consideration of the totality of the 
rather unique circumstances of this case, as well as the strong federal and state public policy favoring 
arbitration, informs our decision that the Cabot defendants did not waive arbitration." Id. at 7. 
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the Residency Agreements and had no legally recognized right to invoke the arbitration provision 

until the Bluestem decision was issued in October 2017. Prior to that time, Chancellor could not 

have relinquished a right that it did not possess under the law. 

Additionally, the record reflects that Chancellor engaged in no substantive litigation 

conduct. Little or no discovery took place as Chancellor sought to amend its answer to raise 

arbitration as a defense and the Respondents' failure to name Beckley Health as a defendant. 

A.0141-0145. Chancellor did not propound any discovery upon the Respondents and largely served 

Obj~ctions to Respondents' Class Action Discovery. A.0088. Contrary to the Respondents' 

assertion, Chancellor's dispositive motion (which was filed after Chancellor sought leave to amend 

its Answer to assert arbitration) did not seek a ruling on the merits of the Respondents' substantive 

claims. Rather, Chancellor exclusively argued that the Respondents' claims abated upon the death 

of the Respondents' decedents. A.0243. Assuming the Respondents' claims abated, there would be 

no dispute to arbitrate. 

The Respondents have failed to sustain their heavy burden of proving that Chancellor 

waived arbitration under the circumstances of this case. 
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